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elusive as to the burden, Conduit v. Ross (1885) 102 Ind. 166, save 
where the theory prevails that the only covenants which run with the land 
are those which create easements. Lincoln v. Burrage (1901) 177 Mass. 
378. Yet under the English requirements of privity, which are not satis- 
fied by the grant of an incorporeal hereditament, Hayward v. Bldg. Society 
(1881) 8 Q. B. Div. 403, the usual form of party wall agreement is clearly 
insufficient to allow the burden to run. In this country also, where such 
a grant does constitute privity, Nye v. Hoyle (1890) 120 N. Y. 195; 2 
Columbia Law Review 554, it is submitted that the burden should be held 
personal to the covenantor. The agreement has been considered to imply 
a grant to A of an easement of way to enter B's lot and erect the wall, 
Conduit v. Ross, supra, and of an easement of support of the wall by 
B's land. Roche v. Ulman (1882) 104 III. 11; King v. Wight (1892) 155 
Mass. 444. But a covenant to pay a sum of money does not bear the 
slightest relation to either of these easements. See Morse v. Aldrich (1837) 
19 Pick. 449. The easement to enter and erect the wall arises at the time 
of the agreement: payment or non-payment can have no effect upon its 
existence, mode of user, or value. Likewise the easement of support, once 
granted, cannot be divested or endangered by any act of B or his suc- 
cessors; nor does the covenant relate in any way to B's land. It has been 
suggested, however, that B also acquires an easement of support of the 
wall, for which the performance of his covenant operates as a recompense. 
Roche v. Ulman, supra; King v. Wight, supra. A covenant by the dominant 
as well as the servient tenant may bind his land, Midland Ry. Co. v. Fisher 
(1890) 125 Ind. 19; Carr v. Lowry (1856) 27 Pa. St. 257, although no 
interest of the covenantee in the covenantor's land is protected ; but it must 
concern the easement or the land in which the easement is granted. Wig- 
gins Ferry Co. v. Ohio etc. Ry. Co. (1879) 94 111. 83. The covenant by 
B has no reference to the land of A; Gibson v. Holden, supra; nor does it 
concern B's easement. At most it is a covenant to pay for an easement 
already acquired, or to be acquired. If the former, failure to perform it 
could not result in the destruction or impairment of the easement, as it 
might in the case of a covenant by a dominant owner to contribute to the 
cost of repairs to his easement, which has been held to run. Wooliscroft 
v. Norton (1862) 15 Wis. 198; Maxon v. Lane (1885) 102 Ind. 364. If the 
latter, the burden could not run, as there would be no interest with which 
it might run until payment or user. Moreover, such a construction should 
fall within the Rule against Perpetuities. Gray Perp. (2nd ed.) § 314. 
Upon every theory, except that of equitable lien, applicable in but few 
cases, a construction of these covenants as personal, as in New York, 
Sebald v. Mulholland (1898) 155 N. Y. 455, and impliedly in England, I 
Columbia Law Review 257, is the sounder. 4 Columbia Law Review 441. 



Restoration of Status Quo Upon Rescission of Insurance Con- 
tract. — Upon the rescission in equity of a performed or partly performed 
contract, the plaintiff must, first, show fraud or mistake; Nace v. Boyer 
(1858) 30 Pa. St. 99; second, be guilty of no laches; Whitcomb v. Hardy 
(1898) 73 Minn. 285; third, have made no election to affirm; Betts v. Giiiiu 
(1857) 31 Ala. 219; Masson v. Bovet (N. Y. 1845) 1 Den. 69; and fourth, 
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must stand ready to "do equity." It is upon this last consideration that the 
status quo rule rests. Carlton v. Hulett (1892) 49 Minn. 308. In cases 
of mistake or failure of consideration, if without fault of either party 
it is no longer possible to do equity to an innocent defendant by restor- 
ing him to his original position, the court may well refuse relief. Okill v. 
Whittaker (1847) 2 Phillips 338; Anderson v. McDaniel (Ky. 1893) 22 
S. W. 647. But when actual fraud is proved, the defendant cannot well 
urge such impossibility to bar a rescission, Hammond v. Pennock (1874) 
61 N. Y. 145, whether it be due to his own acts, Mayer v. Fishbum (1902) 
65 Neb. 626, or to the plaintiff's, Shafer v. Sleade (Ind. 1844) 7 Blackf. 
178, or to causes beyond their control. Hale v. Kobbert (1899) 109 Iowa 
128. It is enough if the plaintiff rescinds promptly upon the discovery 
of the fraud, Baker v. Lever (1876) 67 N. Y. 304, restores all that he 
has received, Neblett v. McFarland (1875) 92 U. S. 101, and accounts for 
that which cannot be restored in specie. Bryan fs Bx'r v. Boo the (1859) 
30 Ala. 311, 315. Mere change of circumstances, preventing a complete 
restoration of the status quo, does not avail as a defense, Paquin v. Milliken 
(1901) 163 Mo. 79. Some courts have even decreed partial rescission, Hop- 
kins v. Snedaker (1874) 71 111. 449, or have otherwise shaped the relief 
to meet the circumstances. Thackrah v. Haas (1886) 119 U. S. 449. A 
restoration to status quo is often defined as a return of all benefits received. 
This is inaccurate for all that need be restored is what was received as a 
performance of the contract and the subsequent losses and profits and con- 
sequent value of the contract resulting therefrom are immaterial. The 
courts seek to undo the whole transaction, 2 Pom. Eq. Jur. 910, by cancel- 
ling promises, and returning the property which was transferred, regard- 
less of its present value, Gatling v. Newell (1857) 9 Ind. 572; e. g., stocks 
which had depreciated, Blake v. Mowatt (1856) 21 Beav. 603, 613, or a 
note whereof the maker had meanwhile become insolvent. Whitcomb v. 
Denio (1880) 52 Vt. 382. The defendant's protection lies in the doctrines 
of laches and of election (both presupposing knowledge by the plaintiff of 
the fraud), which prevent the plaintiff from taking the advantages of 
the contract and then asking for a rescission when it becomes disadvan- 
tageous. Grymes v. Sanders (1876) 93 U. S. 55- But if the plaintiff's 
suit is not open to either of these objections, there is nothing to prevent 
him from rescinding for the fraud and incidentally getting out of a 
bad bargain; Maturin v. Tredinnick (1864) 12 Weekly Rep. 740; see 
Dawson v. Sparks (1881) 1 Tex. Unrep. Cas. 735; and the defendant can- 
not then complain of a change in the value of the property, which makes him 
a loser through the contract not being performed. Goodrich v. Lathrop 
(1892) 94 Cal. 56. It is obvious that in every case, upon discovery of the 
fraud, the defrauded party will promptly elect to rescind if the transaction 
has proved to be a losing one; if by reason of collateral facts it has turned 
out favorably in spite of the fraud, he will affirm it and sue for the fraud 
at common law, or avoid litigation entirely. The defendant cannot com- 
plain if the plaintiff makes that election which is most profitable to him- 
self. In almost all of the cases where it is said that a return of all benefits 
received, so as to put the defendant in statu quo, is a condition of rescis- 
sion, some other consideration really controlled the decision; e. g., the 
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plaintiff failed to prove fraud, McNett v. Cooper (1882) 13 Fed. 586, or 
was guilty of laches, Robinson v. Siple (1895) 129 Mo. 208, or sought to 
avoid returning what he held, Lee v. Vacuum Oil Co. (1891) 126 N. Y. 
579, or manifested 'an election to affirm, Cobb v. Hatfield (1871) 46 N. Y. 
533, or had an adequate remedy at law. Naugle v. Yerkes (1898) 83 111. 
App. 310; s. c. (1900) 187 111. 358. Thus it would seem that in equity 
the status quo rule is rather an incident to, than a condition of, the relief, 
Brown v. Norman (1888) 65 Miss. 369, 377, is flexible to meet the equities of 
each case and concerns itself only with things actually received under the 
contract. 

In a recent New York case, a divided court allowed a rescission of an 
insurance contract for fraud by the insured in its inception, by a cancella- 
tion of the policy, and a return of all the premiums or assessments paid 
with interest, without any deduction for the risk carried. Moore v. Mutual 
etc. Ass'n (1907) 106 N. Y. Supp. 255. The contract was performed on 
the part of the insured, by the payment of premiums, and performable as 
to the insurer, being on its part a promise to pay upon death. Reed v. Provi- 
dent Life Soc. (N. Y. 1907) 82 N. E. 734. Before any loss has occurred 
the value of a policy consists in the prospect of the company performing 
its promise, and the insured simply enjoys an ability to enforce performance 
if there should be a loss. But the previous discussion shows that such 
value and corresponding benefit to the insured is not within the status quo 
rule, which is satisfied by a return of the policy. Hedden v. Griffin (1884) 
136 Mass. 229; Merino v. Ins. Co. (1904) 21 Times L. R. 167; contra, 
under the civil law, Angers v. Mutual Reserve Ass'n (1904) 3s Can. Sup. 
Ct. 330, 337, opinion of Taschereau, C. J. Cases like the principal case 
must not be confused with recovery of premiums where the policy is abso- 
lutely void ab initio, Fisher v. Ins. Co. (1894) 160 Mass. 386; s. c. 162 id. 
236, nor with so-called "rescission" for an anticipatory breach where some 
courts allow such a recovery as a measure of damages. Mutual Reserve 
Ass'n v. Ferrenbach (1906) 144 Fed. 342; American Life Ins. Co. v. Mc- 
Adcn (1885) 109 Pa. St. 399; cf. Toplita v. Bauer (1900) 161 N. Y. 325, 
335- 



Recovery of Money Received by Defendant from the Plaintiff's 
Debtor. — Where payment to the defendant by the plaintiff's debtor dis- 
charges the debtor's obligation to the plaintiff, the plaintiff may recover 
in quasi contract. Webb v. Myers (1892) 64 Hun. 11. Where the plain- 
tiff's right is not so destroyed, it is no objection to recovery from the 
defendant that the plaintiff has a remedy against the debtor. Johnson v. 
Collins (1862) 14 Iowa 63. Unjust enrichment at the plaintiff's expense 
does not mean a necessary loss to the plaintiff if the remedy be denied him. 
The test is whether the defendant has received money which he is not 
equitably entitled to keep from the plaintiff. Roberts v. Ely (1889) 113 
N. Y. 128. The unsatisfactory application of this rule in the decisions arises 
largely from the apparent reluctance of law courts to base their decisions 
squarely upon equitable grounds, and their endeavor to fortify their con- 
clusions by the unnecessary and sometimes strained application of other 
principles. If the defendant has obtained the money fraudulently, recov- 



